1 O.A. No. 62/2018

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 62 OF 2018
(Subject - Posting)
DISTRICT: JALGAON

Dr. Machhindra s/o Madhavrao Shinde,
Age: 51 years, Occu. : Service,

(as Asstt. Commissioner, Animal
Husbandry, Taluka Mini Veterinary
Policlinic, Muktai Nagar),

R/o C/o. Dr. Manoj P. Patil,

Godavari Nagar, Muktai Nagar,

Dist. Jalgaon.

APPLICANT

)
)
)
)
)
)
)
)

VERSUS

1) The State of Maharashtra,
Through its Principal Secretary,
Agriculture, Animal Husbandry,
Dairy Development & Fisheries
Department, M.S., Mantralaya,

~— — — — — —

Mumbai- 32.
2) The Commissioner,
Animal Husbandry, )
M.S., Pune. ) .. RESPONDENTS

APPEARANCE : Smt. Vidya Taksal, Advocate holding for Shri
A.S. Deshmukh, Advocate for the Applicant.

: Shri M.P. Gude, Presenting Officer for the
Respondents.

CORAM : B.P. PATIL, MEMBER (J).
DATE : 26.06.2018.

1. By filing the present Original Application, the
applicant has sought direction to the respondent No. 1 to

consider his representation for making transfer on request on his
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choice posting in pursuance of the policy of the State

Government in the General Transfers of the year 2018.

2. The applicant possesses qualification of Bachelor in
Veterinary Science. He belongs to O.B.C. category. He entered in
the service of respondents on 20.04.1992 as a directly recruited
Live Stock Development Officer upon his due selection and
recommendation by the M.P.S.C. He served in the cadre of Live
Stock Development Officer till 2012. He worked in the Tribal area
for a period of 12 years. On 03.10.2012, he entered in the cadre
of Asstt. Commissioner of Animal Husbandry as direct
recruitment upon due selection and recommendation by the
M.P.S.C. and since then, he is working in that cadre. He was
appointed as Asstt. Commissioner at Navapur in Nandurbar
District, which is Tribal area. He worked on that post till
09.06.2014 for a period of 1 year and 8 months and thereafter,
he was posted as Project Officer in Tribal Development
Department at Nandurbar on deputation from 10.06.2014 to
17.07.2015 and he worked there for a period of 1 year and 1
month till 17.07.2015. Thereby he continuously worked for a
period of 3 years and 1 month during June 2012 to 17.07.2015
in Tribal area. On 16.07.2015, the Tribal Development

Department issued the order thereby repatriated him to his
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parent department viz. the Department of Animal Husbandry by
terminating his deputation and accordingly, he has been relieved
from the Tribunal Development Department. Consequently, he
reported to respondent No. 2 on 18.09.2015 and submitted
request application with a request to post him as Animal
Husbandry Officer either in Nashik Zilla Parishad or in Thane
Zilla Parishad by extending the benefit of policy decision of the
State Government vide G.R. dated 30.10.2006. The said request
has been forwarded by the respondent No. 2 to respondent No. 1
with a specific recommendation that he be given posting as
District Animal Husbandry Officer in Nashik Zilla Parishad, but
the respondent No. 1 posted him as Assistant Commissioner in
Taluka Mini Veterinary Policlinic, Muktaingar, Dist. Jalgaon,
without following the provisions of G.R. and issued order dated
09.12.2015 accordingly. The said order is in violation of the G.R.
issued by the Government. The applicant has joined the said
post belatedly on 23.06.2017 due to his ill-health and started
discharging duties as Asstt. Commissioner. Thereafter, he has
again filed representation dated 28.11.2017 to the respondent
No. 1 urging that he may be given choice posting as District
Animal Husbandry Officer either at Rajguru Nagar (Khed) or
Shirur in Pune District or Sinnar in Nashik District or Akole in

Ahmednagar District in view of the policy decision taken by the
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Government in that regard. It is his further contention that the
applicant has also mentioned the fact that his father has
undergone operation due to which he was bedridden and
therefore was required to take care. It is his contention that in
spite of representation dated 28.11.2017, no response has been
received from the respondent No. 2 and therefore, he approached
this Tribunal by filing the present Original Application and
prayed to direct the respondent No. 1 to consider his
representation and to post him in one of the choice posts given
by him in pursuance of the Government policy at the time of

General Transfers of the year 2018.

3. The respondent Nos. 1 and 2 have resisted the
contention of the applicant by filing their affidavit in reply. It is
their contention that the G.R. dated 30.10.2006 referred by the
applicant is not a G.R., but it is a Government Circular issued by
the Animal Husbandry, Dairy Development and Fisheries
Department and therefore, the applicant cannot be take benefit
of the said Circular as G.R. It is their contention that the
transfer from Naxalite affected and Tribal area is governed by the
guidelines of the Government resolution issued in General
Administration Department on 06.08.2002 and as per para no.

2(d)(3) of the said G.R., the concerned Government employee,



5 O.A. No. 62/2018

who worked in Tribal area should make an application 3 months
in advance before completion of his tenure of posting to the
competent transferring authority stating three districts of his
choices for posting and the copy has to be marked to the District
Collector/Divisional Commissioner. But the applicant has not
made said application well in advance before his transfer and
therefore, he has been posted at Jalgaon, which near to Nashik
district, which is his place of choice. It is their contention that
the applicant has not completed his normal tenure of posting at
Muktai Nagar as provided in Section 3 of the Maharashtra
Government Servants Regulation of Transfers and Prevention of
Delay in Discharge of Official Duties Act, 2005 (in short the
‘Transfer Act 2005°). He is not due for transfer at the time of
General Transfers of the year 2018 and therefore, his case
cannot be considered for transfer. It is their contention that
since the applicant has not complied the requirement of G.R.
issued by the Government regarding the transfer of the
employees, who worked in the Tribal area or Naxalite affected
area, the applicant cannot seek direction as prayed for. On these
ground, they have prayed to reject the present Original

Application.
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4. I have heard Smt. Vidya Taksal, learned Advocate
holding for Shri A.S. Deshmukh, learned Advocate for the
applicant and Shri M.P. Gude, learned Presenting Officer for the
respondents. I have perused the documents placed on record by

both the parties.

5. Admittedly, the applicant entered the services in the
Animal Husbandry Department as directly recruited Live Stock
Development Officer upon his due selection and recommendation
by the M.P.S.C. w.e.f. 20.04.1992. He worked in that cadre from
1992 to 2012. There is no dispute about the fact that in the
cadre of LDO the applicant worked in the Tribal area for a period
of about 12 years. Admittedly, the applicant was appointed in the
cadre of Assistant Commissioner of Animal Husbandry as a
direct recruit upon due selection and recommendation by
M.P.S.C. w.e.f. 03.10.2012 and thereafter, he was posted at
Navapur in Nandurbar District as Assistant Commissioner and
he worked on the said post till 06.06.2014. Thereafter, he was
posted as Project Officer in Tribal Development Department on
deputation. On 16.07.2015, the Tribal Development Department
repatriated him to his parent department viz. the Department of
Animal Husbandry on 18.09.2015 and the applicant has

submitted application to give him posting as Animal Husbandry
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Officer either in Nashik Zilla Parishad or in Thane Zilla Parishad
by extending the benefit of policy decision taken by the
Government in respect of the transfers of the officer, who worked
in the Tribal or Naxalite area. On 09.12.2015, the respondent No.
1 issued transfer order and posted the applicant at Muktainagar,
Dist. Jalgaon as Assistant Commissioner in Taluka Mini
Veterinary Policlinic, Muktaingar, Dist. Jalgaon. The applicant
has not joined the said posting immediately, but he joined the
new posting belatedly on 23.06.2017 after lapse of 1 year and 6
months and since then, he is serving there. Thereafter, on
28.11.2017, the applicant has filed the application to the
respondent No. 1 with a request to post him either in Nashik,
Thane, Ahmednagar, Solapur or Pune District, but no decision

has been taken by the respondents on his application.

6. Learned Advocate for the applicant has submitted
that in view of the policy decision taken by the Government, the
Government has to consider the request of the employees, who
rendered services in the Tribal or Naxalite area to post them in
the district of their choice. He has submitted that the G.R. dated
11.07.2000 has been issued accordingly. Thereafter, circular
has been issued by the Animal Husbandry Department on

31.10.2006. He has submitted that till the year 2015, the
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applicant worked in the Tribal area i.e. in Nandurbar District
more particularly in Navapur, Dist. Nandurbar and therefore, he
is entitled to get benefit of the said G.R. and to claim his next
posting at the place of his choice. He has submitted that after
repatriation of the applicant to his parent department i.e. the
Department of Animal Husbandry, the applicant made request to
the respondents to post him either at Nashik Zilla Parishad or at
Thane Zilla Parishad. But his request has not been considered
by the respondents and he has been posted as Assistant
Commissioner at Taluka Mini Veterinary Policlinic, Muktaingar,
Dist. Jalgaon by order dated 09.12.2015. He has submitted that
the said order is in violation of the G.R. dated 11.07.2000 and
therefore, the applicant made another representation with the
respondents on 28.11.2017 and claimed his posting by giving
options of his choice, but the respondents have not taken
decision on it. The respondents ought to have considered the
representation of the applicant at the time of General Transfers
of the year 2018 and ought to have given him posting as per his
choice as per the G.R. dated 11.07.2000 and therefore, he prayed

to allow the present Original Application.

7. Learned Presenting Officer has submitted that as per

the G.R. dated 11.07.2000, the applicant ought to have file the
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application three months prior to completion of his tenure giving
options or choices of his posting and to give names of three
districts where he wishes to be posted and thereafter, the
respondents has to give him posting in those districts as per the
administrative convenience and availability of the vacancy. He
has submitted that the applicant has been transferred in the
year 2015 and he has been posted at Muktai Nagar, District
Jalgaon which is near to Nashik, the district for which the
applicant has given his choice. He has submitted that the
applicant has not complied the requirements of the G.R. well in
advance and therefore, he cannot claim benefit of the said G.R.
At present the applicant is serving at Muktai Nagar, Dist.
Jalgaon, which is not a Tribal area or Naxalite affected area and

therefore, he prayed to dismiss the present Original Application.

8. On perusal of the record, it reveals that the
Government has taken a policy decision to give posting to the
employees, who worked in the Tribal area on the place of their
choice and issued G.R. dated 11.07.2000. The provisions of said
G.R. are material and therefore, I reproduce the material
provisions, which are incorporated in the G.R. in Paragraph no. 2

as under:-

“ snfeard gna Aiote=mesR B
Dot MUBRY/BHAR Alstt
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GRich= o aeett 2uaEa.

FERIE, AR,
T YR faster,

QNG URWSIE HAID-EISREE-000/TH/C/T.3. /AR,
FACH, FHIZ 800 032,

&= - 99 S, R000
2:133-{ = D,
R
Bl
G ICLEC
D e

Q. Jealelta paim 3 AdA Rt R0 AFwR, 9]0 = URUIHEFAR
B Aabiel FEamiicie aeraricHid ARNERY Fawurdt Aptetd dd
fafga v el 3t@d. A ARl dmim desia suRard esdid
HAARY/ MBI AN Fecsedt Zeties (o saart, 939 = uliusiciea:l w=Id
3Cle 3MReNd gafdaieral doendl ad uAae farielia glet. TEEa 3uat
Aaa=n aRirer g Heten ARl AABUA FAAIAT JLRA 3T
fetottaa ervana A4 3ugd: -

30 RarR g 3 ad deiet BH BodcAl 9E B d I T A

HHAT-ATEA AR TAAR FoTegana FFUHAT AAUHT JTATA TS

Q) 3ufgartt ana ke 2 av aioe B detew ae 3 a @ =M
siftrent-atten 2Raet crien widten Siegena ASTAR AT T AA.

®)  AAUAN g Segid agett oA, sukartt ssa
HA HU-A BR/FATR et Iaa fafga wrRiwe Anvengdt eaa 3
Atgat 3ueht =ien widten Siegeiedt dist st AgwA wittest-aien woada a @t
Ud Al HRIRA 3eieRn i ettt/ fsmlta srgaa aien gvera andt.

8) AR AP @ WetA fasondia tmRt/wa-den &i=n
A1 fepdl HE R T RATER AR STATH [Seb0N A0TGe R Tt

31 [Segadia foetlt AR sva aend.”

As per the said provisions, the Government employee,
who worked in the Tribal area has to give names of three districts

of his choice to the competent authority three months in advance
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before completion of his tenure on the said posting and copy of
the same has to be addressed to the Collector/Divisional
Commissioner. On receiving the said choices, the competent
authority has to act upon and to give posting to the said officer in
the district. in respect of which he has exercised the options as
per the administrative convenience and considering the vacancy
therein. The said G.R. confers the right on the employees, who
worked in the Tribal area or Naxalite affected area to give names
of districts of their choice, wherein they wishes to be posted. But
the said right has to be exercised by the concerned employee
three months before the transfer when he was serving in the
Tribal area. The said options cannot be exercised later on when
such employees posted at other places, which is not tribal area.
In the instant case, the applicant has not exercised the said right
conferred by him in view of the G.R. dated 11.07.2000 before his
transfer from Muktainagar. He simply made a request to the
respondent No. 1 to post him in Thane Zilla Parishad or Nashik
Zilla Parishad. Not only this, but thereafter, he has not
challenged the transfer order dated 09.12.2015, by which he has
been posted at Muktainagar, Dist. Jalgaon, but he has accepted
the order and he joined the said posting at Muktainagar, Dist.
Jalgaon belatedly on 23.06.2017 after expiry of a period of one

and half year. The applicant is serving at Muktainagar, Dist.
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Jalgaon which is not a Tribal area or Naxalite affected area and
therefore, now he cannot claim benefit of the G.R. dated
11.07.2000. Therefore, no such direction can be issued to the
respondents for considering the case of the applicant for transfer
on the basis of the G.R. dated 11.07.2000 at the time of general
transfer of the year 2018. Not only this, but the applicant has
not completed his normal tenure of posting at Muktainagar, Dist.
Jalgaon, as provided under Section 3 of the Transfer Act 2005.
He is not due for transfer and therefore, his case cannot be
considered for transfer in the General Transfers of the year 2018.
Therefore, no such direction as prayed for by the applicant is
granted. There is no merit in the present Original Application.

Consequently, the O.A. deserves to be dismissed.

9. In view of the discussions in foregoing paragraphs,

the Original Application stands dismissed with no order as to

costs.
PLACE : AURANGABAD. (B.P. PATIL)
DATE :26.06.2018. MEMBER (J)
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